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Probate Records 

In his presidential address to the annual conference, on 
5th December, of the British Records Association, SIR RAYMOND 
EVERSHED, the Master of the Rolls, announced that the 
President of the Probate Court, after consultation with 
him, had appointed a small committee, on which the Public 
Record Office would be represented, to consider the future of 
the ancient probate records at Somerset House. He said 
that the archives committee was preparing a_ Bill for 
Parliament, and expressed the hope that the work of the 
multiplicity of bodies at present concerned with records 
would be co-ordinated by the National Archives Council 
which it was the aim of the proposed Bill to establish. The 
conference passed a resolution asking the council of the 
association to make further inquiry into problems connected 
with the classification, preservation, and use of local 
government records. 


Solicitors’ Practice Rules, 1936, Rule 1 

TOUTING, advertising, and the unfair attracting of business 
are things generally easier to recognise than to define. The 
Council of The Law Society have found it necessary, as a 
result of frequent inquiries, to lay down certain principles, 
and these are to be found at p. 475 of the December issue of 
the Law Soctety’s Gazette. Briefly, distinctions are drawn 
between. solicitors practising or intending to practise and 
retired or salaried solicitors precluded from practising. As 
regards the latter, the rule does not prevent them from 
describing themselves as solicitors on the flyleaf of any book 
or at the head of any article which they have written. Those 
in practice or intending to practise may use the title 
“solicitor ’’ at the head of articles in the legal Press only 
and in legal text-books written primarily for the profession. 
Apparently a practising solicitor may use his name, or the 
pseudonym “ solicitor,’’ but not both, where he writes a 
book or article, whether on a legal subject or not, intended 
to be read by the public. This latter principle, at any rate 
as regards books, may not be easy to apply in individual cases. 


Development by Local Authorities and Statutory 
Undertakers 

CIRCULAR No. 63/51, published by the Ministry of Housing 
and Local Government on 4th December, 1951, announces 
that, following the report of the Local Government Manpower 
Committee (Cmd. 7870), the existing arrangements are revised 
for the grant of planning permission in respect of development 
by local authorities and statutory undertakers. Development 
carried out by a local planning authority within their own 
area will, in future, be deemed to have permission, subject 
to the understanding that they will themselves bring important 
and controversial proposals to the Minister’s attention. 
Effect is given to this change by the Town and Country 
Planning (Development by Local Planning Authorities) 
Regulations, 1951, which came into force on 10th December. 
A further change is that, subject to the exceptions listed in 
Appendix I of the memorandum accompanying the circular, 
other local authorities and statutory undertakers carrying out 
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development will be expected to obtain planning permission 
from the local planning authority although the authorising 
department will ordinarily require to know that this permission 
has been obtained before sanctioning the development. The 
explanatory note to the regulations states that they are made 
under s. 35 (3) of the Town and Country Planning Act, 1947, 
and that they replace the Town and Country Planning 
(Development by Local Planning Authorities) Regulations, 
1948 (S.I. 1948 No. 2302). The main exceptions and modifica- 
tions made by the regulations are: (1) that unless in a 
particular case the Minister requires an application for 
permission to be made to him an authority requiring permission 
to develop land for which they are the local planning authority 
shall obtain such permission, not on an application to them- 
selves, but on passing a resolution to carry out the develop- 
ment ; (2) that any other applications for consent or approval 
by a local planning authority in relation to land which they 
own or wish to develop shall be made to the Minister, whose 
decision shall be final; and (3) that compensation in cases 
of refusal or revocation of planning permission, and in other 
kindred cases, shall not be claimed by an authority in respect 
of land for which they are the local planning authority. 


Matrimonial Causes in District Registries 

ADDITIONS to the District Registries in which matrimonial 
causes may be commenced and prosecuted are made by the 
Matrimonial Causes (District Registries) Order, 1951 (S.I. 
1951 No. 2167 (L.11)). In addition to those registries set 
out in Appendix I of the Matrimonial Causes Rules, 1950, 
such causes may, as from Ist February, 1952, be commenced 
in the District Registries at Barrow-in-Furness, Bridgend, 
Merthyr Tydfil, Oxford and St. Helens, and as from 
Ist April, 1952, in the Canterbury District Registry. 


The Tithe Act, 1951, and Agricultural Holdings 

A NOTICE issued by the Tithe Redemption Commission on 
10th December recalls that the Tithe Act, 1951, which 
received the Royal Assent on Ist August, 1951, amended the 
provisions of the Tithe Act, 1936, relating to the remission of 
annuities charged in respect of an agricultural holding. If 
the annuities charged in respect of land wholly comprised in 
an agricultural holding exceed one-third of the annual value 
of that land for the twelve months ending on the 5th April in 
any year, the landowner is entitled, under and subject to 
s. 14 of the Tithe Act, 1936, to remissions equal in amount to 
that excess from the instalments due in that year. Hitherto, 
the notice states, annuities which replaced extraordinary 
tithe rent-charge did not rank for remission, but the Tithe 
Act, 1951 (s. 10 (8)), has removed that distinction. Hence- 
forth, all annuities charged by the Tithe Act, 1936, can be 
included in any application for remission. The Act also sets 
up a new procedure (s. 9) for determining whether the 
particulars of the agricultural holding and of the charged 
land within it are correctly stated in the landowner’s applica- 
tion to the surveyor of taxes for a certificate of annual value. 
Application for such a certificate must, as heretofore, be made 
not later than Ist March in each year on the form prescribed 
by the new Rules (S.I. 1951 No. 1627), which replaces the 
rules formerly made (S.R. & O., 1936, No. 1012). This form 
(No. 237), which is obtainable from inspectors of taxes, gives 
full information as to the method of making application, and 
subsequent procedure. 


Husband’s Action against Wife 


THE valiant attempt, in Baylis v. Blackwell and Others, 
before McNair, J., on 6th December (p. 818 of this issue), 
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to establish the independence of a married woman from her 
husband to such an extent that she could be sued 
by him for her ante-nuptial torts, failed, but it drew attention 
again to some apparent contradictions in the law of husband 
and wife. ‘It may be anomalous,’”’ said McNair, J., in 
the course of his judgment, “ that in these days of equality 
the wife should be able to sue the husband for ante-nuptial 
torts and possibly for torts during coverture, while the husband 
should not enjoy corresponding rights.’’ Broadly, the 
contention for the husband was that the process of encroach- 
ment on the common-law doctrine that the husband and wife 
were one had now, in particular by the Law Reform (Married 
Women and Tortfeasors) Act, 1935, been carried so far as 
to sweep away the last remnant of the wife’s dependency on 
the husband. This was rejected by McNair, J., on the ground 
that s. 1 of the 1935 Act reaffirmed as respects the husband the 
provision that except as provided in s. 12 of the Married 
Women’s Property Act, 1882, no husband or wife should 
be entitled to sue the other fora tort. It was a bold argument, 
having regard to such cases as H. v. H. (1947), 63 T.L.R. 645, 
and Old Gates Estates v. Alexander [1950| 1 K.B. 311, but it 
was worth arguing, because of the public interest that the 
legal rights and duties resulting from the contract of marriage 
should be clearly defined. 


Appeals to Recorders 

It has often been asked, as Mr. FRANK OWENS, clerk to 
the Bradford magistrates, impliedly did in an address to 
the Bradford Rotary Club on 30th November, why a Recorder 
sitting alone should have power on appeal to reverse the 
finding of fact of, say, five justices sitting on a case for many 
hours. In describing this form of appeal as “‘ contrary to 
some of the basic principles of English justice,’’ Mr. Owens 
was somewhat controversial and not everyone will agree with 
him. Two justices are deemed sufficient to try a case, but 
even where more sit, neither their number nor the length of 
their sittings makes them infallible. Patience and industry 
are not always substitutes for insight, and advocates may 
consider it astonishing that it should be considered contrary 
to any principles of justice that an accused person who is still 
dissatisfied after a lengthy hearing should have the right of 
appeal to a different kind of bench. If this form of appeal 
is consistent with justite, then it is not an anomaly, as Mr. 
Owens suggested it was, that a drunken motorist may elect 
either to go for trial by a jury, or be tried by the magistrates 
with a right of appeal to a non-jury tribunal. Mr. Owens 
thought that there should be no appeal on fact, and that 
mixed questions of law and fact should be subject to appeal 
to the Divisional Court. Does this mean that we shall have 
to have more judges and fewer Recorders ? 


Solicitors’ London Agents’ Association 
WE learn that applications are invited for membership 
of the Solicitors’ London Agents’ Association, and should be 
sent to the Secretary, 8 Ely Place, London, E.C.1. The 
objects of the association are (1) to further and protect the 
professional interests of the members and/or other solicitors 
who carry on similar practices ; (2) to make representations 
and give assistance to The Law Society and provincial law 
societies ; (3) to co-operate generally with The Law Society. 
Membership is open to all practising solicitors who have 
offices within a radius of three miles of the Royal Courts of 
Justice and take out one or more practising certificates for 
solicitors with offices outside those limits. The annual 
subscription is {2 2s., and one subscription entitles all the 

members of a firm to membership of the association. 
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FAREWELL THE TRANQUIL MIND 


THE hands are all shaken, the mutual and genuine expressions 
of goodwill have been exchanged, the last salary cheque 
handed over. To-night I cease to be an official and next week 
I begin a new life in private practice. Officials often tell 
themselves that their own particular variety of vexation 
would not exist if they were in practice on their own, and I 
have not the slightest doubt that the private practitioner is 
often jealous of the official for the corresponding reason. 
Occasionally during the last three months I have wakened at 
about two in the morning, when human vitality is said to be 
at its lowest ebb (and I for one believe it), and have been 
assailed by vague doubts about the wisdom of the course 
which I had decided upon. And so, lest I blame myself as the 
years roll on, and my troubles increase and Carey Street 
becomes a haven of refuge instead of a dark threat on the 
horizon, I am setting down the reasons why I have put on 
my hat as an official for the last time. Perhaps the reason 
which sustains me most is that only one person so far has 
expressed any surprise. For that there may be several 
explanations. I console myself with the reflection that officials 
are born not made, and that no amount of concentration can 
produce more than a colourable imitation of an official from 
one who has not the stuff of officialdom in him. ‘ The perfect 
minute,’’ said one of my mentors, “‘ should be like water : it 
should reveal what lies beneath, reflect what is above and 
itself be colourless.’” He spoke with irony, but there is an 
uncomfortable element of truth in what he said. I am not 
criticising: public administration demands the official and 
we could not be without him. It may well be that I shall 
find that I not only lack the stuff of which officials are made 
but also the stuff of which anything is made. That will be 
unfortunate, particularly when I recall the provisions of s. 51 
of the National Assistance Act, 1948: ‘* Where a person 
persistently refuses or neglects to maintain himself . . . and 
in consequence . . . accommodation under Part III. . . is 
provided for himself . . . The only way of.escape appears 
to be continually furthering a trade dispute under subs. (2). 


SHUTTING THE OFFICE Door 


This summer I enjoyed the luxury of four weeks’ holiday 
straight off: I wonder how long it will be before I have such 
a long holiday again. No one rang me up with news of crises ; 
no urgent call came to return to deal personally with some 
problem which only I could solve ; work went on just as if 
I had never existed, and so assiduous and well trained was the 
staff that no pile of files awaited me on my return, each with 
the last letter containing the magic phrase: “‘ The gentleman 
dealing with the matter is at present on holiday but will deal 
with your letter immediately on his return.” Next year, 
what will happen? Shall I even get away at all? If I do, 
will my troubles pursue me ? Or shall I join that select body 
of weary though prosperous-looking men who arrive at seaside 
resorts to join their wives and children late on Friday evenings 
and are sent off with toast and a cup of coffee intolerably 
early on Monday mornings? Not all officials can shut the 
office door upon their work. Indeed, some of them find it 
necessary to live in the depths of the country and keep their 
telephone numbers out of the directory, but in so doing they 
are not losing clients: the private practitioner may be, and 
it is a difficult question for him to decide when he can afford 
to begin making his clients study his convenience instead of 
the reverse. 

ONE’s OWN MASTER 

It is said that when a former Lord Chancellor (since 
deceased) decided to give up the law and go into the City 
with a view to making a little more money, in his farewell 
oration he remarked that although he was forswearing the 
glittering prizes which public life had to offer, he would at 
any rate be the captain of his soul. A cynic commented that 
for such a great man that seemed a very small command. 


Next week, when I am my own master, shall I have a willing 
servant ? When I have not only to decide what shall be 
done but also to do it, will I like it? I think so. It is 
undoubtedly convenient to have a committee to shelter 
behind, and when delaying tactics are needed, what better 
than to say that the council will not be meeting until October ? 
As a private practitioner one can blame one’s client in a 
discreet sort of way, but, for better for worse, for most of the 
time I shall have to make up my own mind. In one way it 
will be a relief. The diplomatic persuasion which is often 
necessary is not only exhausting but uses up one’s stock of 


openings for sentences: ‘‘ The committee may desire to... "5 
“The committee may reach the conclusion that ..."’; “ The 
committee will no doubt consider that... °’; ““ On the other 


” 


hand, the committee will doubtless bear in mind that... 
Again, I do not criticise. These things are essential to the 
workings of democracy as we understand it and we do well to 
remember the old adage that it is only the elected representa- 
tives who stand between the officials and the fury of the mob. 
Nor do I underrate the patience and tact which are needed to 
deal with clients and the difficulty of persuading them to see 
where lie their own best interests. The difference is that if 
one is one’s own master one can tell the difficult man to take 
his business elsewhere, secure in the knowledge that ultimately 
he will drive everyone else to the same last resort. As a public 
official it is not always possible to take drastic action either 
with committees or with members of the public. Committees 
would quite properly resent it, while ‘‘ the poorest he that is 
in England hath a life to live as the greatest he,’ and the 
official must listen patiently, courteously and willingly to the 
most persistent and misguided citizen who visits him. 


PEOPLE NOT PAPER 

Of course there are officials of different types. 
those who never see another human being save their colleagues 
in the course of duty and at lunch, while others are continually 
fending off members of the public whose only ambition in life 
is to speak to them. The tendency of officials, however, is to 
get absorbed in files, while the private practitioner keeps 
fairly close to his clients: often he becomes their personal 
friend, their executor and even the guardian of their infant 
children. This accounts for the interrupted meals and holidays 
which I have already mentioned. Those who like people more 
than statistics find more to entertain them in private practice, 
but the old spacious days have slipped away when it was 
possible to spend a whole morning very pleasantly with a 
favoured client and charge for it. Whether it is better to die 
of high biood pressure induced by exasperating clients or of 
pernicious anemia caused by too prolonged and judicious 
weighing of the pros and cons of some profound: course of 
action which the official will never see working on the ground, 
is a question to which no one can provide a satisfactory 
answer: on the whole I would prefer to go up in a loud 
report than gradually to waste away. 


here are 


RETIREMENT 

This brings me conveniently to the year 1979. If I were to 
remain an official there would take place one I'riday evening 
during that year a pleasing little ceremony at which [I would 
be presented with a silver salver or perhaps a clock or even a 
decanter and wine-glasses. Someone would make a little 
speech to which there are few, if any, variations: I would 
make a little reply full of witticisms and overflowing with 
compliments, particularly to those with whom I had found it 
impossible to work. By the end everyone would be wondering 
why on earth I was retiring in the prime of life and with all 
my faculties intact nearly twenty years before the age at 
which Mr. Gladstone formed his last government. But there 
would be the end of it unless there was a war at the time. 
In private practice in the year 1974 I shall begin going off on 


Friday or staying at home on Wednesdays ; in 1979 I may 
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do both; in 1984 I shall not come in on Fridays at all and 
only on alternate Mondays ; in 1994 I may only come in on 
two days a week and thereafter I may only get to work in 
time for lunch and a sleep before catching the 3.34 home. 
Anyway, no presentation clocks and witty speeches. There 
are two reasons for this. First, I am in favour of retiring 
gradually and, secondly, so far as I can see I shall never be 
able to afford to retire altogether. Perhaps at the age of 


A Conveyancer’s Diary 
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eighty as I walk to the station and see retired officials tending 
their gardens or playing golf on the strength of their super- 
annuation schemes, I shall envy them: perhaps they will 
envy me—I cannot say. It is possible that years before all 
these hypothetical events can take place I shall have died of 
high blood pressure as I foreshadowed earlier. If so, at least 
I shall have the satisfaction of knowing that no superannuation 
fund has made a profit out of me. Pro Bono PvuBLico. 


THE RULE IN ALLHUSEN v. WHITTELL 


Re Ullswater (1951) 2 T.L.R. 1024 is perhaps more remarkable 
for the ingenuity of the argument of counsel than for the 
decision itself ; but it is nevertheless an interesting decision 
from the conveyancer’s point of view. The testator gave 
his real and personal estate upon the usual trusts for sale 
and conversion, with a power to postpone sale, and he then 
made a direction in the following words: “I direct that the 
income of such of the same premises as for the time being shall 
remain unsold shall as well during the first year after my 
death as afterwards be applied as if the same were income 
arising from investments hereinafter directed to be made 
of the proceeds of sale thereof...” 

This direction is taken from Key and _ Elphinstone’s 
Precedents in Conveyancing, and a footnote thereto in the 
14th ed. (vol. Il, p. 877) states that notwithstanding this 
direction income must bear its proper proportion, with 
capital, of the debts, legacies and other charges of a capital 
nature, in accordance with the rule in Allhusen v. Whittell 
(1867), L.R. 4 Eq. 295. The primary purpose of this direction 
is to exclude the operation of the rule in Howe v. Lord 
Dartmouth (1802), 7 Ves. 137, so as to make the income of the 
whole of the residuary estate, whatever its state of investment 
at any given time, available for application as income, and 
to make it unnecessary for the trustees to set apart any 
part of such income as capital. A form of direction designed, 
in conjunction with a power to postpone sale and conversion, 
to exclude the rule in Howe v. Lord Dartmouth given in 
Prideaux’s Conveyancing Precedents, 23rd ed., vol. 3, p. 734, 
is in even more straightforward language: ‘‘ The income 
of my personal estate, however invested, shall from my death 
be treated and applied as income and no part thereof shall be 
added to capital...” 

Despite the admonition as to the limited effect of a direction 
of this kind in Key and Elphinstone, counsel in Re Ullswater 
argued that the words of this direction, when closely examined, 
did have the effect of excluding the rule in Al/husen v. Whittell. 
His argument was that (i) it is impossible to have an invest- 
ment out of the proceeds of sale until all the debts have been 
paid, because that is what is said by a will in this form, which 
directs the payment of debts, etc., out of the proceeds of 
sale ; (ii) the debts must therefore be deemed to have been 
paid from some other fund, and the income of the property 
for the time being remaining unsold must be payable to the 
tenant for life or other person beneficially entitled thereto 
without regard to the existence of debts which, ex hypothest, 
have been discharged. 

The first ground given by Roxburgh, J., for rejecting this 
argument was as follows. There might be debts payable in 
the future, e.g., a covenanted annuity, and if the will were 
construed strictly no proceeds of sale could be invested 
until the debts had been completely paid, because the direction 
to invest is only a direction to invest the residue after payment 
of the debts. But the results of such a literal construction of 
tlie will would be ludicrous, and the true view of the matter, in 


the learned judge’s judgment, was that although the various 
operations are stated in chronological sequence, the trustees are 
not required to adhere tothissequence ; it would be quite proper 
for them, although debts are outstanding, to invest some of the 
proceeds of sale, not immediately required for the purposes of 
administration, in some authorised investment. 

The second ground was this: if this direction is to be 
applied on the footing that all debts are notionally 
extinguished, it must follow that all interest on debts is also 
notionally extinguished ; and if the direction is construed as 
a direction to apply the income as though all interest on 
debts were discharged, how can any interest on any debt 
be deducted from the income? The result, in Roxburgh, J.’s 
view, could only be that both the capital of a debt and the 
interest on it would have to be paid exclusively out of capital, 
which was a preposterous idea. 

It is not entirely easy to see the relevance of the first of 
these reasons to the argument outlined above. The direction 
in question introduces a hypothesis (“as if the same were 
income arising from "’ authorised investments) for the purpose 
of achieving a desired result, but the result is not in itself in 
any way ludicrous; it is one which is frequently achieved, 
within the structure of a will directing a sale and conversion 
in the terms used by the testator in this case, by the express 
exclusion of the rule in Allhusen v. Whittell, the recommended 
form for which in Key and Elphinstone consists of the addition 
of certain words to the direction used by the testator. The 
full form reads: “I direct that the income of such of the 
same premises as for the time being shall remain unsold 
(including the income of property subsequently required 
for payment of my funeral and testamentary expenses and 
debts and the legacies, duties and other moneys in payment 
whereof the proceeds of such sale calling in and conversion 
are hereinafter directed to be applied) shall from my death 
be applied as if the same were income arising from investments 
hereinafter directed to be made of the proceeds of sale thereof 
... (Key and Elphinstone, of. cit., vol. Il, p. 877m). It may 
be (indeed, it clearly is, on the illustration given by the 
learned judge) necessary on occasion to put an ameliorativecon- 
struction on a will, even if it is obviously one which has been 
prepared with care and in accordance with the most respect- 
able precedents, to avoid a ludicrous result, but the possibility 
of such principles of construction applying could, it is sub- 
mitted with all respect, only bear upon the soundness of the 
interpretation which counsel in this case sought to put upon 
the direction in question if the result of such an interpretation 
were ludicrous. That is not the case here. 

The second of the reasons given by the learned judge is 
also somewhat difficult to appreciate in the context of this 
decision. The result of the exclusion of the rule in Al/husen v. 
Whittell is that no part of the capital amount of the testator’s 
debts is paid out of the income of the estate ; the result of 


its application is that as between the persons beneficially 
entitled the capital amount of the debts is paid out of so 
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much of the capital of the residuary personalty as, together 
with the income thereof for (normally) one year, is equivalent 
to the capital amount of the debts, and the amount of income 
so calculated is debited against income, the remainder being 
debited to capital. The rule is not concerned with the 
payment of interest on debts. On the general principle 
that payments of a capital nature fall on capital and payments 
of an income nature fall on income, the interest on debts, 
in the rare cases where any interest is payable in due course of 
administration, would fall on income, and the exclusion of 
the rule in Allhusen v. Whittell by itself could hardly affect 
that position. As all that counsel was arguing for was that 
the debts should be regarded as paid out of the capital, as 
would be the position if the rule in Al/husen v. Whittell had 
been expressly excluded, the reference to the possibility 
of interest on debts being paid out of capital is a little puzzling. 
That such interest should actually be paid out of capital 
would certainly be preposterous, but is that a necessary 
effect of excluding the rule in Allhusen v. Whittell, howevev 
such exclusion may be effected ? 

These observations on the judgment in this case, which 
are offered with all respect, are, however, of a somewhat 
academic interest, for even if the argument of counsel that 
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FURNISHED DWELLINGS: 


THE Furnished Houses (Rent Control) Act, 1946, came into 
force on 26th March, 1946 ; s. 13 (3) providing that it should 
continue in force until 31st December, 1947. A series of 
reprieves has been granted by Expiring Laws Continuance 
Acts, that of 1951 making the expiry date 31st March, 1953. 

This being so, when in March, 1949, the applicant for an 
order of certiorari in R. v. Fulham, etc., Rent Tribunal; ex parte 
Gormley (1951), 95 Sot. J. 759, let a furnished flat at £4 4s. 0d. 
a week, his then tenants were able to refer the contract to the 
local tribunal under s. 2 (1) of the Act. They determined 
the reasonable rent to be £208 a year, without limiting the 
reduction to a particular period under subs. (5). Pursuant to 
s. 2 (3), the tribunal notified the local authority, who entered 
the particulars of the decision in the register kept under s. 3, 
of which subs. (3) (c) calls for entry of “ the rent as approved, 
reduced or increased by the tribunal and, in a case in which 
the approval, reduction or increase is limited to the rent 
payable in respect of a particular period, a specification of 
that period.’’ Later in 1949, the flat was let furnished to 
two other tenants at {208 a year; after some time, that 
tenancy was surrendered by agreement and in July, 1950, the 
applicant let it to one W, for a term of one year at the same 
registered rent of {208 a year. A fortnight after his one year’s 
tenancy had begun, W referred the contract to the tribunal 
who, this time, determined that £2 10s. a week was the reason- 
able rent. No question of changed circumstances, which 
would bring the power to reconsider contained in s. 2 (3) into 
operation, arose. 

The question resolved itself into one whether the enactment 
operated in rem or in personam. The applicant contended 
that if circumstances had not changed the tribunal had no 
jurisdiction to entertain the reference at all, and cited a decision 
to which the same tribunal had been a party (R. v. Fulham, 
etc., Tribunal ; ex parte Marks [1951] 2 K.B. 694 ; 95 Sor. J. 
655) in support of this contention. Then, pointing to the 
wording of the Act itself, he argued that as s. 2 (which 
provides for reference and approval or reduction) uses the 
words “the rent payable under the contract ’’ (subs. (2)) 
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the direction in question operated to exclude the rule in 
Allhusen v. Whittell had been successful, or even if it should find 
more favour on another occasion than it found in this case, 
the result would be comparatively unimportant. The 
rule is not one to be adhered to slavishly (Re McEuen 1913) 
2 Ch. 704), and in practice, as is well known, it is frequently 
disregarded altogether. The question whether the rule is 
excluded or not is, therefore, one of relative unimportance 
in the ordinary case. If this were not so it would, perhaps, 
have been desirable to discontinue the use of the direction 
which gave rise to the present case in its present form, without 
the additional words suggested in the footnote to the form 
and referred to above, and I myself would in any case recom- 
mend the practitioner who uses the Key and Elphinstone 
form to insert these additional words for the sake of complete 
clarity (the Prideaux form of direction for excluding the 
rule in Howe v. Lord Dartmouth is more unequivocal, and no 
amount of ingenuity could suggest that it has any further 
effect than the exclusion of that particular rule). But as 
an occasion for examining afresh the purpose and effect 
of precedents which, because they are so well established, 
are usually adopted without any but the most fleeting 
consideration of their contents, Re Ullswater is very refreshing. 
“ABE 


SUCCESSIVE REDUCTIONS 


but s. 3 (registration) requires entry of “ particulars with 
regard to the contract ’’ and of “‘ a specification of the premises 
to which the contract relates,’ while s. 4 then makes irrecover- 
able any sum in excess of “ the rent for those premises,”’ what 
mattered was the dwelling and not who let or took it. 

The respondents pointed out that in the case cited no 
consideration had been paid to Lazarus-Barlow v. Regent 
Estates Co., Ltd. (1949) 2 K.B. 465; 93 Sor. J. 512 (C.A.). 
That was indeed an interesting and important decision on 
the question of the “im rem” operation of rent control 
legislation, the point being described by Evershed, L.J. 
(as he then was), as “‘a short one but by no means easy.” 
A lady took a flat, the landlords providing some attendance ; 
she contended that there was not enough attendance to take 
the flat—or the tenancy—outside the ordinary Rent Acts, 
and applied for a determination of its standard rent. The 
landlords were able to show that they had_ successfully 
obtained a High Court judgment for possession against a 
former tenant holding on the same terms, on the ground that 
payment for services formed a substantial part of the 
rent. Nevertheless it was held that it was (apart from the 
circumstance that the decision of Lord Caldecote, C.J., would 
be irreconcilable with the later decision in Palsery v. Grinling 
[1948] A.C. 291, defining the meaning of “ substantial ’’) 
open to her to make her application and have it considered 
and decided. For none of the authorities went so far as to 
say that a determination of facts in an action was conclusive 
evidence for and against persons not parties or privies to 
the judgment ; the proposition that the Acts applied i rem 
did not involve the further proposition that judgments 


establishing the conditions for the application, or non- 
application, of the Acts likewise operated in vem. (The 
doctrine of estoppel is, of course, inapplicable: see 


95 So. J. 739.) 

This authority may not have been mentioned in RK. v. 
Fulham, etc., Tribunal ; ex parte Marks, but what that case 
was concerned with was whether a rent tribunal might reduce 


a rent to less than the amount of the standard rent of the 
3 
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premises which, unlike those dealt with in Rk. v. Paddington, 
elc., Tribunal; ex parte Bedrock Investments, Ltd. {1948) 
2 K.B. 413; 92 Sor. J. 408, were not, as then let, within 
the ordinary Acts at all. It was held that the provision in 
the Furnished Houses (Rent Control) Act, 1946, s. 7, by which 
nothing in the Act was to affect any provisions of those 
ordinary Acts deprived the tribunal of power to reduce rent 
below standard rent in such circumstances too. But there 
does not appear to have been any earlier litigation in that 
case, and in the event little reference was made in the 
judgments in the recent one to either of the authorities cited, 
though Lord Goddard, C.J., observed that in his view 
Lazarus-Barlow v. Regent Estates Co., Ltd., did not intend to 
overrule earlier decisions to the effect that a standard rent 
applied to the ves. The learned judge based his decision 
in favour of the applicant rather on the second argument 
advanced: the rent to be entered was the rent payable for 
the premises, and the object of the register was to enable 
any person to see what the particular rent was for the 
particular premises, not what rent should be payable as 
between the two particular parties who were lessor and 
lessee (as the Act calls them even if the grantee is a lodger). 
The Act could scarcely have contemplated, his lordship said, 
a landlord being harassed by repeated applications where 
no change of circumstances was alleged. 

The local authority’s register does, of course, contain 
more than the information required under para. (c) of s. 3 (1) 
mentioned in my second paragraph ; and it may be that the 
tenant's case received some support from the fact that 
para. (a) of that subsection runs: ‘ the prescribed particulars 
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with regard to the contract ’’ ; power to prescribe is conferred 
on the Minister (of Health) by s. 8 (c) and what has been 
prescribed is to be found in Sched. II to the Furnished 
Houses (Rent Control) Regulations, 1946, and does include 
(para. 2) ‘“‘ Names and addresses of parties to the contract 
referred to the Tribunal,’’ which suggests an in personam 
3ut the word “ premises”’ occurs in para. (5) 
‘a specification of the premises to which the 
contract relates,’’ which points the other way ; and, taking 
everything into account, the “‘ what is the object of the 
register ’’ point, and the express requirement to specify 
the period of limitation when there is one, are difficult 
to answer. 

So far, the High Court does not appear to have been 
troubled about any proceedings taken under s. 2 (3), permitting 
reconsideration on the ground of change of circumstances. 
References have been made under this subsection, which in one 
way introduces a contrast between furnished and unfurnished 
rent control; for it encourages landlords to lay out money 
in maintenance and in improvements, and I have known 
an increase granted in such a case. But the Act does little 
to define ‘‘ circumstances’’; some landlords with rents 
fixed in 1946 may be wondering whether the reduction in 
the purchasing power of the amount then fixed might not 
warrant reconsideration. In my own view, however, the 
argument is likely to be met by the answer that what is 
relied on is too remote to be a “‘ circumstance ”’ and the further 
answer that the subsection is not meant to cover changes 
which affect everyone. 


operation. 
of s. 3 (2): 


R. B, 


PRACTICAL CONVEYANCING—XLI 


SOME solicitors may use part of their leisure over the 
Christmas period to overtake those arrears of magazine 
reading that seem almost impossible to avoid. Others may 
refuse to burden their minds with the complex problems so 
often involved in the study of recent changes in the law and 
in points discussed in magazine articles. To both classes of 
readers a detailed consideration of a novel point would be 
unwelcome. On the other hand, this is an appropriate time 
to take stock and so a few comments are offered on the general 
state of the conveyancing world. 


REGISTRATION OF TITLE 

The report of Mr. Neville Gray, K.C., on the advisability 
of extending compulsory registration of title to the County 
of Surrey was summarised ante, pp. 756, 757. Two findings 
of fact by Mr. Gray seem to be particularly significant : first, 
that the principle of land registration was accepted by 
Parliament in 1925 as being prima facie beneficial and, 
secondly, that a transfer of registered land is somewhat 
simpler and materially cheaper than a conveyance of 
unregistered land. Assuming that the problem would be 
approached in a similar manner at any future public inquiry 
there would be difficulty in formulating a convincing case 
against further extension of the compulsory areas. The 
predominantly rural character of Surrey was stressed, but in 
spite of this Mr. Gray advocated the extension of compulsory 
registration to that county. 

It would be wrong to anticipate the decision of the Lord 
Chancellor on this or on future suggestions for extension. 
Nevertheless, one can reasonably expect gradual extensions 
of the compulsory areas. During the last twenty-six years 
the only additions have been the county boroughs of 
Eastbourne, Hastings and Croydon and the County of 
Middlesex. Clearly the availability of staff at the registry 


is a material point and it is significant that all compulsory 
areas are near London. 


Tentatively one would conclude that most solicitors dislike 
registration of title, but that they are fighting a difficult 
rearguard action. On the other hand, it seems certain that 
the increase in registered titles must take place very slowly. 
The defects in the system of registration pointed out by 
Mr. A. F. S. Cotton, on behalf of the Mid-Surrey Law Society, 
are very material and his action may have important results. 
The light he has thrown on various defects shows up very 
clearly the dilemma of those who advocate registration of 
title. A transfer of shares is simple, but a similar transfer 
of land is quite inadequate. The present tendency is towards 
greater complication on the transfer of land. Registration 
of title will not assist such matters as planning inquiries, 
and if the defects of the registration system with regard to 
such matters as overriding interests are to be remedied we 
shall depart even further from the ideal of a simple form of 
transfer. Any layman who looks forward to a day in the 
near future when he can transfer land without professional 
assistance by completing a simple form will undoubtedly be 
disappointed. 

PLANNING MATTERS 

Planning inquiries on conveyancing transactions are 
common and seem to be reasonably effective. When the 
Town and Country Planning Act, 1947, was passed and there 
was much discussion of its effect, many middle-aged and 
elderly solicitors looked back to their experience before, and 
shortly after, 1925 and ventured a forecast that the 1947 Act 
would cause much concern for a short period, but that a 
workable practice would soon be found if one refused to worry 
too much over theory. They seem to have been true 
prophets. 

Yet the difficulties caused by the 1947 Act are not likely 
to be removed by legislation in the near future. The present 
Government have given little indication of their intentions. 
Perhaps there may be some reduction in the percentage of the 
increased value. of land taken away from the owner by a 
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development charge, but such a change would not help in 
unravelling the complexities resulting from the Act and the 
numerous orders. Apparently we must continue our patient 
struggle to understand the present Act and orders and to 
apply them accurately in all the combinations of circumstances 
which come before us. 

It is as well to remember that draft development plans are 
now being published in considerable numbers. Designation 
for compulsory purchase is not found as frequently as one 
might have expected from a study of the Act. Local 
planning authorities (perhaps with some guidance from the 
Minister) seem to be using this power sparingly. No doubt 
they are influenced by the difficulty of forecasting when 
redevelopment will be possible on financial grounds. It 
follows that an indication of the purpose for which land is 
allocated will be the most material part of the plans. This 
does not mean that one’s client may be prejudiced if he is 
using land for a different purpose. On the contrary, if his 
use is a valid existing one he cannot be compelled to change 
it unless compensation is paid to him, and in the meantime 
the plan may even benefit him by preventing new competition. 


DWELLING-HOUSES 


With regard to transactions affecting dwelling-houses, we 
can draw some conclusions from recent Government announce- 
ments. More new houses will be sold subject to control of 
prices. Apparently the system of control of prices of houses 
erected under building licences is likely to be extended after 
20th December, 1953 (when present legislation would expire). 
One cannot anticipate any change of circumstances sufficiently 
drastic to make it politically advisable to remove this form 
of control. On the whole the control seems to be working 
as well as could be expected; there will always be some 
evasion of any such legislation. 

The decision of the Government to permit, but not to 
compel, local authorities to license more houses for sale is 
likely te result in anomalies. Where the local authority 
take full advantage of this power prices of vacant possession 
houses, particularly small modern houses, may fall somewhat, 
and there is already some evidence that the number of licences 
granted in the area affects prices. The tendency towards 
higher interest rates, especially the recent increases in rates 
of interest on advances made by local authorities, may also 
have the effect of depressing prices ; but, of course, any such 
tendency may be nullified by other more general economic 
factors. 

After some doubt it now appears clear that reg. 68ca, 
which restricts the use of housing accommodation for other 
purposes, is to continue in force for the present (see ante, p. 793). 

The Rent Restrictions Acts will undoubtedly cause us 
trouble for many years tocome. There is universal agreement 
that consolidation and amendment are essential, but those 
steps could not be taken without consideration of the issue 
of increases in rents. Few people deny the justice of the 
claim of landlords to some increase, but the problem is 
undoubtedly difficult when the Government have a small 
majority and more voters pay than receive rent. We are 
not concerned with political issues, but we must conclude 
that they are likely to hinder a solution to various legal 
problems. 

One suggestion may introduce novel rules of law, that is 
for increases in rent only where houses are well maintained. 
The general idea seems to be that an increase should be 
possible only if the local authority certify that the house is 
in a good state of repair and if the owner takes on the 
obligation of keeping it in satisfactory condition. The powers 
of local authorities to enforce the repair of working-class 
houses are fewer and more narrowly limited than is generally 
believed. The suggestion mentioned above would increase 
their powers greatly, but at least it seems worthy of 
consideration as a possible line of approach to a singularly 
troublesome matter. 
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There was some ground for hoping that the power in the 
Housing Act, 1949, for a local authority to make grants 
towards the cost of improving houses might prove to be 
useful. In practice it has become clear that an owner of 
investment property has little hope of obtaining a grant as 
the conditions applicable to grants are proving to be too 
stringent. It is understood that very few grants have been 
made and the most one can say is that the power should be 
kept in mind for consideration where an owner is faced with 
a large bill for necessary improvements to houses. 


AGRICULTURAL HOLDINGS 


The Agricultural Holdings Act, 1948, has been in force 
long enough for us to have some experience of its effect. The 
statement of a former president of The Law Society (Sir Alan 
Gillett) that it would “ give a good farmer a life tenancy of 
the land he occupies, at a fair rent ’’ has been justified. Yet 
many would argue that the restrictions on service of a notice 
to quit are too severe and that they are also operating to give 
life tenancies to indifferent, and even to bad, farmers. What 
is more there is some ground for saying that the provisions 
of the Act for arbitration as to rent are not working very well, 
with the result that too many rents are unfair to owners. 

Further material legislation seems unlikely, but there is 
much to be said for a loosening of the restrictions on service 
of notices to quit. It is interesting to note the differences in 
prices of farms with and without vacant possession. A 
comparison with the results of the Rent Restrictions Acts on 
values of houses is very obvious. 


BUSINESS PREMISES 

The only recent material legislation affecting business 
premises is the Leasehold Property (Temporary Provisions) 
Act, 1951. Within the next year or so the Government must 
decide how far, if at all, they will extend the temporary right 
to claim a new lease of a shop. Restrictions on capital 
expenditure will undoubtedly continue to prevent any 
material increase in the number of premises available. 
Consequently it may well be argued that the reasons which 
led to the passing of the 1951 Act justify similar permanent 
legislation. On the other hand, the present Government 
may attach considerable weight to the virtues of freedom of 
contract. It would be unwise to try to forecast what decisions 
may be made, but in the near future it will be essential to 
study existing and any projected legislation before advising 
clients dealing with shops. ; 

CONCLUSIONS 

This brief, and necessarily incomplete, survey of the 
background against which a conveyancer must exercise his 
art leads, in the writer’s view, to one firm conclusion, namely, 
that there will be relatively little change during the next few 
years in that background. Every aspect of the work may be 
the subject of legislation. Similarly, there may be gradual 
changes by reason of economic factors or of alterations of 
policy or of the working out of such legislation as the Land 
Registration Act, 1925. Nevertheless, the more closely one 
examines the relevant legislation and the circumstances in 
which it operates the more does one become convinced that 
the conveyancer will work substantially in his customary 
way for many years to come. 

In recent years the lessening of the area in which freedom 
of contract may operate has been continuous. Inevitably 
statutory restrictions have been artificial and complicated 
and we have been obliged to take them into account to an 
increasing degree in the course of conveyancing transactions, 
There is little ground for thinking that there will be any 
material diminution in these difficulties, but they should not 
become worse. Therefore, the conveyancer must continue 
to study the effect of legislation on transactions affecting 
land although the relevance of that legislation may not be 
immediately apparent. Most of the illustrations mentioned 
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above are intended to show the effect on land and premises 
which may be sold or leased. It would not be difficult to 
provide examples of the importance of considering the effect 
of high rates of death duty when drafting a will or of 
considering the effect of income tax and sur-tax on alternative 
forms of settlement. It is reasonably apparent that we must 
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become accustomed to thinking on these lines if we have not 
already done so. Yet there seems to be little new in prospect 
to worry a conveyancer; it may be that there will be a 
breathing space in which to assimilate recent legislation. 
And that may not be an unsatisfactory conclusion to draw at 
the end of 1951. 

jJ.G.S. 


HERE AND THERE 


CHANGE FOR CHRISTMAS 

By the time you turn to this page you will (I hope) be pretty 
near tossing all your books aside, advising settlements all 
round, in the name of peace to men of goodwill, calling good 
spirits from above or releasing them from the depths of 
providently stocked cellars and exorcising, through the 
medium of Christmas bells, books of carols and the holy 
traditional candle in the window, the devils of litigation 
and contention. It does not always so fall out everywhere, 
and it is true that not very long before the war the courts 
in the United States were the scene of an action entitled 
Santa Claus Inc. of Oshkosh v. Santa Claus Inc. of Omaha, 
whereby the party of the first part sought to restrain the 
party of the second part from using the valuable trade term 
and virtually patented copyright name, to wit, Santa Claus. 
Tweedledum and Tweedledee cannot, as they say, have had 
anything on them, though what was the ultimate outcome 
of their dispute I cannot now recall. But while we are 
mentally in the States we may as well take a look round 
for any curiosities that may be on view, especially as our 
own courts are shut up till St. Hilary shall reopen them 
towards mid-January, and few need go up to the Temple 
save to hope and pray. The other day a reader sent me a 
newspaper clipping with a couple of fresh American instances 
of those contrasts of procedure which make the habitual 
noiseless tenor of our own court manners seem so strangely 
unrelaxed. When a witness at the Manchester Assizes 
threw the Testament at Lynskey, J., a couple of weeks ago, 
it was newsworthy to the extent of some inches, even in our 
more serious papers. Over the Atlantic they appear to order 
matters so differently that it seems possible that no one 
would even have noticed. Why, at Reno, a woman wrestler, 
demonstrating a point of evidence, once threw the prosecutor 
into the judge’s lap. One of the incidents in the clipping 
followed a pattern unknown (so far) over here but by no means 
without precedent over there. A circuit judge in Kentucky, 
having lingered at a party, arrived at court late and rather 
unsteadily to find that everyone had got tired of waiting for 
him and had gone home. At next day’s sitting he fined 
himself for being drunk, a form of practical self-criticism 
of which at least two previous examples occur to me but which 
just wouldn’t fit in at all with our own sometimes rather 
oblique conventions of judicial behaviour. 


MEDIAEVAL AMERICA 


CURIOUSLY enough, with all their progressive and scientific 
bustle, the United States are in some ways far closer to the 
Middle Ages than reputedly traditionalist England, and the 
judge who fines himself for being late has obviously more in 
common with Henry II doing public penance at the tomb of 
St. Thomas a Becket than has the jurist in the eighteenth 
century wig, gravely remarking that he has been detained 
on public business. And in the sentences they pass on others 
the American judges seem to follow an instinct for making the 
punishment fit the crime in a practical, almost a practical 
joking, sense that the medizvals had all right and we have 
not. This takes many different forms and (interesting 
once again) religious sanctions are still quite readily put into 
force. Naughty boys may be ordered to memorise the 
Lord's Prayer. A wife beater may be told to go to church 


with her for the next four Sundays. A drunk may be sent to 
church to meditate for fifteen minutes on his shortcomings. 
In Florida a dangerous driver was sentenced to attend the 
Sunday sermon for the next thirteen weeks and to come into 
court every Monday to repeat a summary of it. Works of 
charity fall into much the same category, as in the case of 
another reckless motorist in Michigan who was fined in terms of 
a certain number of pairs of shoes for needy school-children. 
In Detroit there was a judge who favoured “ back to the 
schoolroom ’’ punishments for offending motorists; they 
had to write out over and over again, “‘I passed a stopped 
street car’’ or “‘I made a left turn against a red light.’ 
More advanced but in the same spirit was the sentence on a 
youth who had stolen a jacket from a woman librarian and 
was ordered to read a book a week under her direction for the 
next six months and bring the court reviews of all of them. 
How all this appeals to serious-minded penologists I do not 
know, but my own personal preference goes to the Californian 
judge who dealt with four university students convicted of 
the hilarious offence of dropping paper bags full of water 
on the heads of people in the street, by ordering them to 
attend at the city hall and have water-bags dropped on their 
heads by the bailiff. Then there was the mayor of a small 
town in South Carolina who, noting the frequent use of the 
generally figurative phrase, “‘I could have kicked myself,” 
passed from fagon de parler to actual practice and installed 
a public kicking machine in the square. By an arrangement 
as simple as it was ingenious the penitent, seated on a bar, 
turned a handle operating a windmill arrangement with 
four boots attached to the spokes, a comparatively light turn 
(for so the mysterious laws of mechanics operate) producing 
quite a powerful series of kicks as boot after boot lifted him 
into the air sufficiently to permit it to pass. The fine old 
tradition of public penance has been out of fashion for so 
long in this island that the whirligig of time may come round 
to it again any minute now, and it could do worse than assume 
a form which combines something of the rough gaiety of 
Hampstead Heath on Bank Holiday with the exercise of the 
godlike gift of free-will. In such an atmosphere the concep- 
tion of ‘‘ mine own executioner ’’ would automatically shed 
its psychological grimness. True, in the circumstances, 
it would be hard to maintain the dignity of Socrates drinking 
the hemlock. But then, aren’t most of our social offences 
the result of taking ourselves too seriously ? The culprit’s 
only defence could be to enter into the spirit of the thing 
and laugh too, and that would be all to the good, for isn’t 
most serious crime the consequence of not knowing how to 
laugh at yourself ? 
TAILPIECE 


A CORRESPONDENT in Sheffield who had noticed my paragraph 
on ‘“‘ The Magic Tick’’ (ante, p. 787) has kindly sent me an 
account received from the Yorkshire Electricity Board. 
With all the usual paraphernalia of directions for payment 
within seven days by crossed cheque, the material part, 
“errors and omissions excepted,’”’ is as follows: Meter 
readings: 0; Units consumed:0; Pence per unit: 2°00; 
Description: Lighting; Amount: 0°0; Total: £0°0. 
My correspondent suggests that this is just the sort of account 
which would be suitable for payment by the type of cheque 
I described. I could not, as they say, agree with him more. 

RICHARD ROE. 





Mr. P. D. Jones, solicitor, of Basingstoke, left £24,452 (24,345 
net). 


Mr. A. F. Chamberlayne, solicitor, of Bury St. Edmunds, left 
£50,861 (£44,327 net). 
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NOTES OF CASES 


COURT OF APPEAL 


MALICIOUS PROSECUTION: QUESTION FOR JURY 
Tempest v. Snowden 
Evershed, M.R., Denning and Morris, L.J J. 
23rd November, 1951 

Appeal from Cassels, J., sitting with a jury. 

The plaintiff having sued the defendant for damages for 
malicious prosecution, Cassels, J., left to the jury the following 
questions : (1) Did the defendant honestly believe that there were 
reasonable grounds for instituting the prosecution? [No.] 
(2) Has the plaintiff satisfied you that the defendant was actuated 
by malice? [Yes.] (3) Damages, if any? [£200 generally.] 
He held that there was no reasonable cause for the prosecution, 
and gave judgment for that sum and £5 5s. for solicitors’ costs. 
The defendant appealed. 

EVERSHED, M.R., said that the defendant contended that, 
through the first question put to the jury, their minds were directed 
to a consideration of the question: “‘ Were there reasonable and 
probable grounds for the prosecution ?’’, a question which was 
for the judge and not the jury. It was further said that if the 
jury’s minds were so directed they might well conclude that, if 
there really was no reasonable and probable cause, the defendant 
could not honestly have thought there was. On an analysis of 
the matter by reference to Lord Atkin’s speech in Herniman v. 
Smith [1938] A.C. 305, the present case narrowed itself down to 
this : did the question in fact formulated and put to the jury lay 
the emphasis on the initial words: ‘“‘ Did the defendant honestly 
believe ’’’; or was there so much emphasis on the later words 
(“‘ reasonable grounds for instituting the prosecution ’’) that the 
jury were really involved in answering a question not for them 
toanswer? On the whole he did not think that the court would 
be justified in assuming against the jury that they were misled 
by the latter end of the question. He was not prepared to make 
the assumption that would vitiate the whole verdict. The jury 
thought that the plaintiff should succeed, and he (his lordship) 
did not think that he should be deprived of the fruits of his 
judgment : 

DENNING and Morris, L.JJ., agreed that the appeal should 
be dismissed. Appeal dismissed. 

APPEARANCES : Granville Sharp, K.C., and J. S. Snowden 
(Clutton, Moore & Lavington, for Ralph C. Yablon and Temple- 
Milnes, Bradford) ; Gilbert Beyfus, K.C., and D,. S. Forrester- 
Paton (Ward, Bowie & Co., for James A. Lee & Priestley, 


Bradford). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


CHANCERY DIVISION 


INCOME TAX: SIX MONTHS’ RESIDENCE : 
COMPUTATION 
Wilkie v. Inland Revenue Commissioners 
Donovan, J. 12th December, 1951 


Case stated by the Commissioners for the Special Purposes of 
the Income Tax Acts. 

The appellant taxpayer normally resided in India. He was in 
the United Kingdom for a temporary purpose only, having 
arrived from India at about 2 p.m. on 2nd June, 1947, and had 
made all arrangements to leave by aeroplane on 30th November, 
1947. Owing to the grounding by British Overseas Airways 
Corporation of the aircraft by which he was to have travelled, 
he was compelled to remain until 2nd December, when he left 
at about 10 a.m. Calculated in hours his stay in this country 
would have amounted to less than six months. The Special 
Commissioners held that there was a rule of law by which 
fractions of a day must be treated as days, and consequently 
that 2nd June and 2nd December must each be treated as a 
whole day, with the result that the taxpayer was in the United 
Kingdom for 184 days, which was more than half of a year ; 
and that he was therefore not entitled to exemption from tax 
under r. 2 of the Sched. D, Miscellaneous Rules, of the Income 
Tax Act, 1918. 

Donovan, J., having rejected the Crown’s contention that the 
expression ‘‘six months’’ in the rule meant lunar and not 
calendar months, said that it was agreed that the six months 
were properly computed by adding up the number of days a 


person had been actually resident in order to see whether those 
days, whether continuous or discontinuous, equalled the number 
of days in six calendar months. What was to be done about 
fractions of a day, for a visit here would almost always begin 
and end with a portion of a day? The Crown contended that 
both the day of arrival and the day of departure should be 
treated as whole days, whether six months meant calendar or 
lunar months. If that were done, the actual residence of the 
taxpayer would have been 184 days, i.e., more than a half of the 
financial year 1947-48, which comprised 366 days. If, on the 
other hand, each of those days was treated as a full day of actual 
residence outside the United Kingdom, then he was not resident 
in the United Kingdom for six months. Why should not 
the taxpayer also invoke the rule about treating fractions of a 
day as a whole day? The Crown contended that what had to 
be done was to determine how long the person was actually 
resident here, and nothing else. He (his lordship) did not accept 
that. It must also be determined how long the appellant was 
actually not residing in the United Kingdom. It was the tax- 
payer who had to prove that. Applying the rule about fractions 
of a day to the present case, in 1947-48 the taxpayer was actually 
resident in this country for 184 days, i.e., over six months, but 
applying the rule also resulted in the absurdity that the taxpayer 
was actually resident outside the United Kingdom for more than 
six months, so that he was both exempt and chargeable. That 
absurdity, remarkable even in a Revenue Act, the Crown sought 
to resolve by asserting that really the only thing that one was 
seeking to discover under the rule was whether the taxpayer 
was actually resident in the United Kingdom for six months 
and nothing else. He (his lordship) disagreed with that view. 
The taxpayer argued that the absurdity could easily be avoided 
by rejecting the treatment of fractions of a day as a whole day, 
and that it would be right to do so in any question arising under 
r. 2. His reasons were these: first, because there was no general 
rule in English law that fractions of a day should count as a 
whole day. The method to be employed in computing these must 
be determined by the terms of the instrument in question, here, 
a statute. Secondly, because the terms of r. 2 required the period 
of “actual residence ’’ to be computed, and “ actual’’ meant 
truly and in fact, and was the reverse of notional. He said that 
one must look at complete days of actual residence or actual 
non-residence, and at the hours, in the case of days when the 
appellant was here for part of the day and elsewhere for the rest. 
If that was done and the appellant’s period of actual residence 
in this country in hours was computed, it would be found that 
he was here for a less number of hours than there were in six 
calendar months of 1947-48. In answer to that the Crown said 
that such a construction of the rule would impose an undue 
burden on the Revenue that the Legislature could never have 
intended. That argument of undue administrative inconvenience 
was a legitimate one when considering which of two rival con- 
structions of a statute should be adopted, but it had very little 
weight in the present case, because the burden of proof was on 
the taxpayer, who had to establish his case to exemption. Rule 2 
had been in operation for 110 years at least, and this was the 
first time that the courts had been asked to construe the words 
“six months ’’ appearing in it. The reason, no doubt, was that 
those desiring to obtain the benefit of the rule took care to give 
themselves a margin of safety and would continue to do so 
whenever possible. He did not think, therefore, that the con- 
struction contended for by the taxpayer involved any adminis- 
trative nightmare. Appeal allowed. 

APPEARANCES: J. Pennycuick, K.C., and J. H. Bowe (May, 
May and Deacon); Sir Reginald Manningham-Buller, .C. (S.-G.), 
and R. P. Hills (Solicitor of Inland Revenue). 


(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


DILAPIDATIONS: REPAIRS BY SUCCEEDING TENANT 
Havilland and Others v. Long and Another 
Lloyd-Jacob, J. (sitting as an additional judge). 
16th October, 1951 

Action. 

The defendants vacated the plaintiffs’ premises, having failed 
to observe their repairing covenants. The landlords let the 
premises to new tenants, who agreed to put them into repair, the 
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landlords paying to them any sum received by them for dilapida- 
tions from the vacating tenants. The cost of putting the premises 
into repair on the defendants’ vacation was agreed at £1,170, 
but the defendant tenants refused to pay it, contending that in 
the circumstances there had been no diminution in the value of 
the reversion (s. 18 (1) of the Landlord and Tenant Act, 1927). 
The defendants, having been sued for that sum, brought in the 
sub-tenants as third parties. 

LLoyp-Jacos, J., said that he took as his guide to the con- 
struction of s. 18 of the Landlord and Tenant Act, 1927, the 
observations of Lawrence, L.J., in Hanson v. Newman (1934) 
Ch, 298, at p. 305. The landlords had arranged that the burden 
of meeting the cost of repairs was not met by them, but was to be 
paid initially by the new tenant, although the landlords had 
agreed to pay over to him any sum which they recovered from the 
defendants by way of dilapidations. In Smiley v. Townshend 
{1950} 2 K.B. 311, at p. 322, Denning, L.J., said that in cases 
where it was plain that the repairs were not to be done by the 
landlord their cost was “ little or no guide to the diminution in 
value of the reversion, which may be nominal ...’’ He did not 
regard Denning, L.J.,as attaching so much importance to theactual 
person who incurred the immediate liability for the cost of repairs, 
as to the question whether repairs were going to be done or not. 
Accordingly he was not bound by any authority which required 
him to hold that, if the landlord did not do the repairs himself, 
or incur the immediate liability of paying for them, he was 
necessarily excluded from any claim for damages for breach of 
covenant. If a landlord, as here, arranged for the repairs to be 
done by someone else, it was the fact that repairs were required 
to be done, and not the circumstances in which the landlord and 
his new tenant agreed upon the manner of meeting the cost of 
them, which was the governing consideration. He found that 
the value of the reversion was diminished owing to the breach of 
covenant by £1,170, and that diminution in value was not off-set 
by the fact that the landlords had saved themselves from suffering 
any loss. There would be judgment for the landlords against the 
tenants for that sum, and the tenants were entitled to judgment 
against the third party in the sum of £600. Judgment 
accordingly. 

APPEARANCES: Eric Sachs, K.C., and H. E. R. Boileau 
(Janson, Cobb, Pearson & Co.); C. T. Salkeld-Green (Rodgers, 
Gilbert & Horsley); C. H. Duveen and D.C, L. Pottery (Forsyte, 
Kerman & Phillips). 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


COUNCILLORS’ APPLICATION FOR 
RELIEF 
Rothnie v. Dearne Urban District Council and Another 
Lord Goddard, C.J., Slade and Devlin, JJ. 
23rd October, 1951 

Application for relief under s. 230 of the Local Government 
Act, 1933. 

In 1946 the respondents, Dearne Urban District Council, 
embarked on a housing scheme, which involved extra work for 
two of their officers. In July, 1948, the council passed a resolution 
for payment of two sums to the two officers respectively, by way 
of a retrospective increase of salary, for the two years beginning 
on Ist April, 1945 and 1946. The second respondent, the district 
auditor, disallowed the payments as being illegal, but did not 
surcharge the applicants, the seventeen councillors responsible, 
because the two officers repaid the sums which they had received. 
In March, 1950, twenty-four days before the expiration of the 
council’s then current year, the council resolved to increase the 
two officers’ salaries for that year by exactly the same amounts 
as had previously been disallowed and repaid. The district 
auditor again disallowed the payments on the ground that they 
were the original disallowed payments under another guise, 
and surcharged them on the councillors concerned. The councillors 
did not appeal against the surcharge under s. 229 of the Act of 
1933, but sought to avoid their consequential disqualification 
from holding office under s. 59 (1) (d) by applying under s. 230 (1) 
for a declaration that “in relation to the subject-matter of the 
surcharge ”’ they ‘‘ had acted reasonably or in the belief that ”’ 
their “‘ action was authorised by law,” the result of which 
declaration would by virtue of s. 230 (2) be to relieve them from 
disqualification. 

Lorp GopparpD, C.]J., said that it was not sufficient to establish 
reasonable belief as required by s. 230 (1) for the councillors merely 


SURCHARGE : 


SOLICITORS’ 


December 22, 1951 


JOURNAL 


to state that they had had that belief. They had merely 
authorised under a different guise the payments which they had 
been told by the district auditor were in their original form illegal. 
They had not taken any expert advice on what they might 
lawfully do, and there was no evidence on which they could 
properly be granted the declaration sought. 

SLADE, J., agreeing, said that in his view it was doubtful 
whether, even if the applicant councillors had established the 
reasonable action prescribed by s. 230 (1), there was proper ground 
for making a declaration under the subsection. 

DEvLin, J., expressed doubt about the procedure which had 
been followed of filing one affidavit on a matter in which seventeen 
councillors were concerned whose states of mind might not all 
have been the same in relation to it. 

APPEARANCES : H. P. Stirling (J. H. Milner & Son, Leeds and 
London) ; Maurice Lyell (Sharpe, Pritchard & Co.). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


MOTOR ACCIDENT: HUSBAND SUING WIFE 
Baylis v. Blackwell and Others 
McNair, J. 6th December, 1951 

Preliminary issue of law. 

The plaintiff alleged that he was travelling as a passenger in a 
motor car driven by the third defendant, whom he had since 
married, when the car came into collision with a stationary lorry 
in charge of the first defendant and owned by the second 
defendants, and that the plaintiff suffered personal injury and 
loss. It was alleged that the collision was due to the negligence 
of the first defendant or the plaintiff’s wife, who was only joined 
as a defendant after the marriage. The wife, by her defence, 
pleaded that no cause of action was disclosed against her, because, 
since the date of the accident, the plaintiff and she had become 
man and wife, and that consequently, if he ever had any cause 
of action against her (which was denied), it had abated. The 
master ordered that that point of law should be disposed of as a 
preliminary matter. (Cur. adv. vult.) 

McNair, J., said that at least until the passing of the Married 
Women’s Property Act, 1882, neither husband nor wife could sue 
the other in respect of ante-nuptial torts. His lordship referred 
to Gottliffe v. Edelston {1930} 2 K.B. 378, at p. 387, and said that 
it was argued for the plaintiff that the process of encroachment on 
the common-law doctrine of the legal unity of husband and wife 
had now, in particular by the Law Reform (Married Women and 
Tortfeasors) Act, 1935, been carried so far as to sweep away the 
last remnant of the wife’s dependency on the husband and to 
destroy finally the legal unity of the spouses ; and reliance was 
placed on the maxim cessante rvatione legis, cessat ipsa lex. It 
was therefore necessary to trace the steps by which that result 
was said to have been reached. Although it might be said that 
the purposes of the Act of 1882 (see ss. 1 and 12) did not necessitate 
any reference to the husband’s right of suit against the wife, it 
was significant that the Legislature in 1882 appeared expressly 
to have reaffirmed the common-law rule in its entirety so far as 
the husband’s rights of suit were concerned. The next statutory 
step was the Law Reform (Married Women and Tortfeasors) 
Act, 1935. Section 1 repealed the provisions relating to separate 
property of the Act of 1882 (see s. 1). Scott, L.J., in Barber v. 
Rigden [1937| 1 K.B. 664, at p. 678, said that the purpose of 
Pt. I of that Act was ‘‘ to give back to a woman, though married, 
the full human status allowed by the common law to a man, 
a maiden, or a widow, of which the common law had robbed 
her.’’ That passage and the observation by Hilbery, J., in 
Mallett v. Dunn [1949] 2 K.B. 180, at p. 187; 93 So. J. 373, 
that since that Act a wife was a fully independent legal person, 
were strongly relied on by counsel for the plaintiff. But the 
observation of Lord Sumner in Edwards v. Porter [1925] A.C.1, 
at p. 38, that the Act of 1882 was a Married Women’s Property 
Act, not a Married Man’s Relief Act, was equally applicable to 
Pt. I of the Act of 1935. Gottliffe v. Edelston, supra, was 
overruled by the Court of Appeal in Curtis v. Wilcox [1948} 
2 K.B. 474; 92 Sor. J. 541; but no decision was given on 
the broader principle here argued that the basis of the common- 
law rule had been destroyed. It seemed to him (his lordship) 


that bys. 1 of the Act of 1935 the Legislature reaffirmed as respects 
the husband the provision that, except as therein provided, no 
husband or wife should be entitled to sue the other for a tort. 
It might be anomalous that in these days of equality the wife should 
be able to sue the husband for ante-nuptial torts and possibly for 
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torts during coverture while the husband should not enjoy corres- 
ponding rights. That anomaly, if anomaly it were, was, in his 
judgment, so firmly engraved in our law that it could only be 
rightly removed by legislation. While, in so far as the old rule 
against actions between husband and wife was based on public 
policy, the basis of the rule might be said to be no_ longer 
firmly founded (though if civil litigation between spouses was 
unseemly in 1888 it was difficult to see why it should be 
considered seemly to-day) there was a countervailing principle 
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HOUSE OF COMMONS 
A. DEBATES 

On the Second Reading of the Judicial Offices (Salaries, &c.) 
Bill the ATTORNEY-GENERAL said it would appear that the 
salaries of county court judges were being increased by £800 
whereas those of metropolitan magistrates only went up by 
£500 a year. This was not really so. What was happening was 
that the county court judges were compounding for their divorce 
jurisdiction for the sum of £300, so that they now received £2,800 
because they started, hypothetically, from £2,300, whereas the 
stipendiaries started from £2,000. In fact the earnings of county 
court judges from divorce jurisdiction had in the past varied 
from £50 to £1,000 a year because on some circuits it was more 
extensive than on others. He hoped it would not be thought 
that this involved any reflection on the magistrates, who were 
drawn from the same stratum at the Bar and did work as 
valuable as that of county court judges. The Bill gave the 
Secretary of State power to issue directions to raise the salaries 
of provincial stipendiary magistrates on a similar basis, i.e., their 
salaries would range from £2,000 to £2,500 instead of £1,400 to 
£2,000 as at present. In answer to a question by Mr. Hector 
HuGuHEs, the ATtroRNEY-GENERAL said he would look into the 
question of raising the salaries of the judges’ clerks. 

Mr. ANTHONY MARLOWE said he thought the judges and 
magistrates would still be underpaid at the increased rates. He 
deplored that for the first time the Bill drew a distinction between 
county court judges and_= stipendiary magistrates. The 
magistrates would not oppose the Bill, but they felt entitled to 
protest at the change in their status. He was not speaking 
officially on their behalf but he believed this to be the view of 
many magistrates. Their work was more onerous, and they had 
much less orderly lists than had the county court judges. They 
were constantly faced with criminal matters. They received 
less assistance from the legal profession than did county court 
judges. For the sake of the principle, the total amount involved 
in the distribution being small, the difference should not be made. 


Dr. BARNETT STROss thought the price asked very modest for 
the qualities which we expected from our judges and magistrates 
—incorruptibility, great courtesy, patience, immense knowledge 
and experience, and pity where it was needed. He was disturbed 
to hear that stipendiary magistrates in the provinces were to 
continue to have different salaries. Why, for instance, should the 
magistrate in Birmingham receive more than the one in, say, 
Salford ? Was it fair to link the salary of the magistrate to 
those of the other officials of the local authority, which, of course, 
varied with the size of the town or city ? The hours were just 
as long and the magistrates all came from the same class. A 
young man might start with a large salary from a large authority 
whereas an older man took a post with a smaller authority 
just because of the accident of vacancy. In saying this he was 
speaking on behalf of fifteen magistrates. 

Mr. Hy tron-loster said stipendiary magistrates exercised 
most important matrimonial jurisdiction. In the year ended 
31st March last they dealt with matrimonial payments of over 
half a million pounds. This was a burdensome task which 
deserved extra remuneration. On the other hand, county court 
judges had to deal with a mass of complicated jurisdiction and 
often had to travel further than did stipendiary magistrates. 
They did not have any clerks at all—not even one with an 
inadequate salary. They often had to drag their books about 
themselves and live on a diet of sandwiches, whilst some of the 
buildings in which they sat left much to be desired. 

Mr. BAkNETT JANNER said it was all very well to say there 
was no difference in status between the magistrate and the 
county court judge, but barristers would obviously prefer the 
post which carried the larger salary. Stipendiarics had to be 
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that the courts should not by over-refined subtlety of 
reasoning attempt to weaken well-established doctrines of the 
law which have long been acted on by the public and their 
advisers. The defence of the wife, therefore, succeeded. Ruling 
accordingly. 

APPEARANCES: JW. D. Van Oss (Payne, Hicks Beach & Co.) ; 
H. J. Baxter and C, Lea (Ryder Richardson with them) (Stanley 
and Co.) ; Montague Berryman, W.C.,and R. AM. Everett (Berrvinans). 


{Reported by R. C, Catpurn, Esq., Barrister-at-Law.] 
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strong physically in order to cope with the amount of work 
which fell to them. They often sat from 10 a.m. till six, and 
then had to consider points of law and other court matters in 
their so-called leisure. Stipendiaries were just as capable of 
dealing with divorce matters, and the only reason they did not do 
so was because their time was already fully occupied elsewhere. 
The county court judge was able to do divorce because he had a 
certain amount of leisure. Most stipendiaries had none during 
the week. 

Mr. Cyrit W. Brack pointed out that the average of £300 for 
the divorce work of county court judges was based on the last 
few years when divorce had been particularly heavy. The work 
for them to do was now falling off heavily. A much heavier 
burden had been cast on the stipendiary magistrate in recent 
years by reason of the great range of economic laws which had 
come on to the Statute Book. One recent case occupied four 
weeks before one of the metropolitan magistrates and the 
maximum fine imposable was £1} million. In this particular 
case the counsel appearing before him were earning nearly as 
much money per day as the magistrate earned in a year. 


Mr. CHUTER EpE said it was incorrect to say there was no 
promotion among magistrates. He had, as Home Secretary, 
several times promoted provincial magistrates to be metropolitan 
He did not think anything should be done to 


magistrates. 
divorce was something even remotely 


make it appear that 
related to what was popularly termed police court work. He 
did not think the public would regard metropolitan magistrates 
as suitable persons to act as Divorce Commissioners. Mr. CHARLES 
DovuGuty agreed that it would be deplorable if divorce came 
to be regarded as something of the same stature as a small 
motoring offence. It was a very serious matter. That was why 
the jurisdiction was restricted to county court judges. He also 
thought that more jurisdiction had recently been conferred on 
magistrates and that they too should have a comparable increase. 
The Bill was niggardly. 

Mr. HALer said in his experience the standards of judicial 
administration in the county court were higher than in the High 
Court. It was well known that in the past high ability was often 
not so great a qualification for the High Court bench as political 


expediency. The stipendiary magistrates in) London were 
grossly overworked, Most of them would rather see six new 
magistrates appointed than have a taxable rise. We were 


getting to the position where fifty to sixty motoring Gases were 
taken in twenty to thirty minutes. Any man pleading ‘ not 
guilty ’’ was liable to be looked on as a horrible crank taking up 
the time of the court. It was now almost impossible to argue 
even a small case in the London police courts without a feeling 
that one was doing one’s client harm by antagonising the court. 
(3rd and 5th December. 


B. Qurstions 


oop REGULATIONS (PROSECUTIONS) 

Major LLoyp GEORGE stated that during the three years 
ended 3rd December, 1950, 24,5260 persons were prosecuted 
under the Food Regulations on a total of 66,114 charges. The 
number of charges in the years 1940, 1941 and 1942 was 73,705, 
but the number of individuals concerned could not now be 
ascertained without undue effort. {7th December. 


Gas Act, 1948 (SUGGESTED AMENDMENT) 

Mr. JoyNsoN-Hicks said the Government would consider the 
recommendation of the North Thames Gas Consultative Council 
that the 1948 Gas Act should be amended to provide that a police 
officer must accompany any Official sent to force entry into 
private premises. [7th December. 
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STATUTORY INSTRUMENTS 


Aerated Waters Wages Council (England and Wales) Wages 
Regulation (Amendment) Order, 1951. (S.I. 1951 No. 2163.) 
Agriculturai Holdings Act (Variation of Fourth Schedule) 


Order, 1951. (S.1. 1951 No. 2168.) 
Assizes (South Eastern Circuit) Order, 1951. (S.I. 1951 
No. 21238.) 


This order substitutes a new scheme for the holding of Assizes 
at the towns on the South-Eastern Circuit. 
Bedford (Amendment of Local Enactments) 

(5.1. 1951 No. 2149.) 

Dangerous Drugs (Amendment) Act, 1950 (Commencement) 
Order, 1951. (S.1. 1951 No. 2124 (C.9).) 

This order fixes Ist January, 1951, as the date of commencement 
of the Dangerous Drugs (Amendment) Act, 1950. 

Death Duties (Revocation of Relief against Double Duty) 
(Pakistan) Order, 1951. (S.I. 1951 No, 2129.) 

Death Duties (Northern Ireland) (Revocation of Relief against 
Double Duty) (Pakistan) Order, 1951, (5.1. 1951 No. 2130.) 
As to these two orders, see p. 794, ante. 

Defence Regulations (No. 4+) Order, 1951. ($.1, 1951 No. 2113.) 

Defence Regulations (No. 5) Order, 1951. (S.[. 1951 No. 2115.) 

Defence Regulations (Isle of Man) Order, 1951. (S.I. 1951 
No. 2114.) 

East Africa (High Commission) (Amendment) Order in Council, 
1951. (S.I. 1951 No. 2126.) 

Eggs (Great Lritain) Order, 1951. 

Keggs (Northern Ireland) Order, 1951. 

Emergency Laws (Continuance) 
No, 2117.) 

As to this order, see p. 793, ante. 
Emergency Laws (Miscellaneous Provisions) 

Order in Council, 1951. (5.1. 1951 No. 2121.) 
Emergency Laws (Miscellancous Provisions) (Guernsey) Order 

in Council, 1951. (5.1. 1951 No. 2120.) 
emergency Laws (Miscecllaneous Provisions) (Isle of Man) Order 

in Council, 1951. (S.1. 1951 No. 2118.) 
emergency Laws (Miscellaneous Provisions) (Jersey) Order in 

Council, 1951. (5.1. 1951 No. 2119.) 
Essex River Board Arca Order, 1951. 
Infestation (Northern Ireland) (Revocation) 

(S.I. 1951 No. 2157.) 
Juvenile Courts (Loudon) 

(L.10).) 

This order closes the Chelsea Juvenile Court and transfers 
its jurisdiction to the Stamford House Juvemie Court as 
from Ist January, 1952. The latter court will now sit 
additionally at 10 a.m. on Wednesdays. 

London Traffic (Parking Places) Consolidation (Amendment) 
(No. 4) Regulations, 1951. (S.1. 1951 No. 2148.) 

London Traffic (Prescribed Routes) (No. 33) Regulations, 1951. 
(S.I. 1951 No. 2147.) 


Order, 1951. 


(S.1. 1951 No. 2143.) 
(S.1. 1951 No. 2144.) 
Order, 1951. (S.I. 1951 


(Colonies, etc.) 


(S.I. 1951 No. 2142.) 
Order, 1951. 


Order, 1951. (S.I. 1951 No. 2125 
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(S.I. 1951 No, 2152.) 
(S.1. 1951 


Matches (Prices) (Revocation) Order, 1951. 
Matrimonial Causes (District Registries) Order, 1951. 

No. 2167 (L.11).) 

As to this order, see p. 810, ante. 
Mineral Development Charge 

(S.I. 1951 No. 2156.) 

These regulations secure that the payments to be made for 
loss of development value under Pt. VI of the Town and Country 
Planning Act, 1947, in the case of certain minerals are set oft 
against development charge payable on the working of the 
minerals, 

Mineral Development Charge Set-off (Scotland) Regulations, 


Set-off Regulations, 1951. 


1951. (S.1. 1951 No. 2170 (S. 104).) 

New Valuation Lists (Postponement) Order, 1951. (S.I. 1951 
No. 2105.) 
As to this order, see p. 794, ante. 

Nigeria (Revenue Allocation) Order in Council, 1951. (5.1. 1951 


No. 2127.) 

Non-Ferrous Metals Prices (No. 9) Order, 
No. 2174.) 

Patents (Extension of Period ot 
(S.I. 1951 No. 2123.) 

Registered Designs (Extension of Period of Emergency) Order, 
1951. (S.I. 1951 No. 2122.) 

Registration of Births, Stillbirths and Deaths Amendment 
Regulations, 1951. (5.1. 1951 No. 2162.) 

Safeguarding of Industries (I’xcmption) (No. 12) Order, 1951. 
EME 1951 No. 2106.) 


1951. (S.I. 1951 


Emergency) Order, 1951. 


Superannuation (Local Government Staits) (National Service) 
(Amendment) Kules, 1951. (S.1. 1951 No. 2145.) 
Supplies and Services (Continuance) Order, 1951. (S.1. 1951 


No, 2116.) 
As to this order, see p. 793, avite. 

Thames Valley Area (Conservation of Water) Order, 1951. 
(S.I. 1951 No. 2151.) 

Torquay (Amendment 
(S.L1. 1951 No. 2150.) 

Utility Apparel (Infants’ and Girls’ Light Outerwear) (Manu- 
facture and Supply) Order, 1951. (5.1. 1951 No. 2099.) 

Ware Potatoes (No. 2) (Amendment) Order, 1951. (5.1. 1951 
No. 2109.) 

White Fish Authority (General Levy) Regulations Confirmatory 
Order, 1951. (S.I. 1951 No, 2141.) 


NON-PARLIAMENTARY PUBLICATIONS 
Ministry of Housing and Local Government Circular No. 14/51. 
(Rivers (Prevention of Pollution) Act, 1951.) 
The circular, intey alia, explains fully the new otlences, and the 
proceedings which can be taken in respect thereof, created by 
the Act referred to. 


of Local Enactment) Order, 1951. 
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Gray’s Inn. by 
of Gray's Inn,  Barrister-at-Law. 
Stevens & Sons, Ltd. 30s. net. 

This is a very remarkable book. It has a number of merits 
which are rarely found in company one with the other. Much 
labour and learning have gone to its making, vet it is never 
heavy or dull. While it is both scholarly and very detailed, 
the sweep of the story it tells, or to be accurate, of the stories 
it tells, is neither delayed nor obscured. The author appears 
to have called his work “ A Prospect of Gray’s Inn,’’ since 
“prospect ’’ is defined in the Oxford Dictionary as “ An 
extensive or commanding sight or view.’’ The word is not 
entirely well chosen. It suggests a certain static quality, a 
view which can be studied at leisure and as a whole. This 
work, like a real Elizabethan story, is three stories united in 
one, all of which flow swiftly always onwards. 

The author tells first the story of the physical and archi- 
tectural growth of Gray’s Inn from its shadowy beginnings 
until the complete rebuilding of its ancient hall—-the heart 
of the society. this year. Secondly, he tells of the life of 


A Prospect of 


its members, and lastly of the Inn’s influence on the political 
and legal life of this country. 


The scheme of the work is that of a true history. It 
starts at the beginning and goes on until to-day. The first 
chapter is devoted to the buildings of the Inn and their 
steady expansion in the sixteenth and early seventeenth 
centuries, together with an account of some of the great men 
who were its members and others who had chambers in it. 
The growing pains of the Inn are graphically described. The 
benchers, at an early period, sought to plan the expansion 
of the Inn and to make their garden ground “ a level pasture 
to the beauty and pleasure of the house.’’ Their efforts were 
sometimes successful and at others were frustrated by fire, or 
the failure of their tenants to fulfil the obligations they had 
taken. One tenant, in breach of his undertaking, erected 
“base and beggarly cottages,’’ letting them to ‘ base and 
beggarly people.’’ This tenant further cut down seventeen 
out of thirty-seven timber trees of the Inn. The problem of 
the disposal of the sewerage and drainage also was a constant 
worry. This chapter is packed with interesting details of the 
troubles of the community which lived in the Inn. At this 
early period the devotion of the members to their society is 
clear. 
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Two chapters follow on life with the lawyers and their 
masques and revels. Both are highly interesting as showing 
the life of the Inn, how it fulfilled its function of educating 
and training the barrister and its relation to the subordinate 
Inns of Chancery, where the beginner studied with attorneys 
before proceeding to one of the Inns of Court and from thence, 
in the final stage of his career, to one of the Serjeants’ Inns. 
The picture of the masques and revels in which Gray’s Inn 
excelled shows a merry element to the life of its members 
which may amaze students of the Inn to-day who are 
accustomed to be amused but rarely to amusing themselves. 
Chapters follow showing how the Inn and its members were 
affected by, and in their turn influenced, the Reformation, and 
the religious crisis of the seventeenth century. The effect of 
the Restoration is dealt with and the story then passes on to 
the calm of the eighteenth century, the vicissitudes and decline 
of the Inn in the nineteenth century and its revival in the 
twentieth century helped by its loyal son, Lord Birkenhead. 
The story ends with the terrible destruction wrought in the 
last war and the resurrection of the hall in this year. The 
story over the centuries is as full of detail as the 
earlier chapters. Throughout the author has kept the 
balance between the story of the Inn’s physical development, 
its members’ changing manner of life and their contribution 
to the history of their country. 

Few institutions with so limited a number of members can 
have made so great a contribution to the life of any country 
as have the four Inns of Court, not the least of these being 
Gray’s Inn. Not only have a large number of its members 
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filled great offices of State with success, but what is more im- 
portant is that here the traditions of a great and vital profession 
have been made and maintained. When allis said, it is neither 
inthe building of itshall nor yet in itsgreat men that thislearned 
society has made its greatest contribution to our history ; it 
is above all in training in justice and in human values 
that its members have made their association in this Inn a 
worthy one. This the author’s story brings out to the full, and 
every young member of Gray’s Inn should be given this book 
at the beginning of his career. Here he will learn what the 
Inn has meant to its members and the standards of life which 
This book will not only interest its members but 


it has set. 
The stories of its 


it should also fascinate a wider public. 
great men will interest many. 

The third appendix contains a list of the members who 
have contributed to the development of the United States ot 
America. The story begins in 1593 with Gabriel Archer, the 
First Secretary and Recorder of the first colony of Virginia. 
In 1604 another member, Sir Francis Wyatt, Governor of 
Virginia, inaugurated the first American constitution. So the 
list progresses, until it ends with Franklin Roosevelt who was 
made an Honorary Bencher of Gray’s Inn in 1943. 

This book should become the standard work on Gray’s Inn, 
but it has one blemish which a future edition should 
remedy. It is vexatious that no map is provided. What 
the work requires is a series of maps to show, century by 
century, the changing buildings and the lay-out of the 
ground. There are seven illustrations with a delightful dust 
cover. The work, however, even in these days, is too highly 
priced at 30s. 


NOTES AND NEWS 


Honours and Appointments 


HOcKING, assistant solicitor to Huddersfield 


Mr. 3. 2, 
has been appointed deputy Town Clerk of 


Corporation, 
Bridlington. 

The directors of Equity & Law Life Assurance Society have 
appointed Mr. GrrALD Russett, M.C., of Messrs. Charles 
Russell & Co., solicitors, 37 Norfolk Street, London, W.C.2, 
to be a director of the Society as from Ist December, 1951. 


Personal Notes 
Mr. T. S. Jewels, Town Clerk of Yeovil, was presented by the 
mayor with a radio set at a recent meeting of Yeovil Town 
Council, to mark his forthcoming marriage to Miss Lorna M. 
Stephenson at Guildford. 
Mr. Hyman Segal, solicitor, of Leeds, was married recently to 
Miss Phillippa Joy Fedy, of Leeds. 


Miscellaneous 
WEST SUFFOLK COUNTY DEVELOPMENT 
PLAN, 1951 
The above development plan was, on the 7th December, 1951, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the Administra- 
tive County of West Suffolk and comprises land within the 
undermentioned districts. A certified copy of the plan, as 
submitted for approval, may be inspected from 10.30 a.m. to 
4+ p.m. (Saturdays, 10.30 a.m. to 12 noon) at the Shire Hall, 
Bury St. Edmunds. Certified copies or extracts of the plan so 
far as it relates to the undermentioned districts may be inspected 
at the same times at the places mentioned below : 
Bury St. Edmunds : 
Bury St. Edmunds B.C, 
Thingoe R.D.C. 


Borough Ottices, Angel Hill. 

Rural District Council Offices, 
1 Northgate Street. 

Sudbury : 
Sudbury B.C. 
Melford R.D.C. 


Municipal Offices, Belle Vue. 
Rural District Council Offices, 
Chilton House, Newton Road. 


Hadleigh : 
Hadleigh U.D.C. 
Cosford R.D.C. 


Urban District Council Offices. 
Rural District Council Otfices. 

(Both at 32 High Street.) 
Haverhill : 


Haverhill U.D.C. Council Offices. 


Newmarket : 


Newmarket U.D.C. Offices, 


Urban District Council 
Severals House, Bury Road. 
Clare :— 
Clare R.D.C. 


Rural District Council Offices, 


Stonchall. 
Mildenhall : 


Mildenhall R.D.C. Rural District Council Offi 


Stowmarket : 


Thedwastre R.D.C. Offices, 


Rural District Council 
204 Market Place. 
Any objection or representation with reference to the -plan may 
be sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, S.W.1, before 26th January, 
1952, and should state the grounds on which it is made, Persons 
making an objection or representation may register their names 
and addresses with the West Suftolk County Council and will then 
be entitled to receive notice of the eventual approval of the plan. 


The Northern Ireland Minister of Home Aftairs has set up a 
committee to enquire into the law in regard to intestate succession 
to real and personal property in Northern Ireland, and to 

what alterations in the law are necessary ot 
Judge Johnston is chairman. 


recommend 
desirable. 


Judgments 
Lord 
Ss. Wel. 


The address of the Registry of County Court 
from 19th December, 1951, is County Courts Branch, 
Chancellor’s Department, 3 Dean’s Yard, Westminste1 


Wills and Bequests 
Mr. Kk. H. Moon, solicitor, of Tunstall, left £29,352 (/ 


Mr. W. R. 
of South Shields, left 


29 222 net) 
Binks, retired solicitor, of Eastbourne, formerly 


12,285 (£11,487 net). 
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OBITUARY 


Mx. J. D. OSBORN 
John Douglas Hamilton Osborn, solicitor, of Colwyn 
Bay, died on 7th December, aged 67. Admitted in 1907, he was 
a former chairman of the Denbighshire County Council. 
Mr. R. B. SPENCER 
Mr. Richard Basset Spencer, solicitor, of Tredegar, 
2nd December. He was admitted in 1909 and was a 


died on 
past 


president of the Monmouthshire Incorporated Law Society. 


SOCIETIES 


THE LOCAL GOVERNMENT LEGAL SOCIETY 

The annual meeting of the Society was held on 3rd November 

at the Holborn Town Hall. The speaker at the morning session 
was Mr. Desmond Heap, LL.M., L.M.T.P.1., whose subject was 
‘The City of London, Its Government and Some Problems of 
its Replanning.”’ 
* Mr. Heap referred to the remote origins of the Corporation of 
London, pointing out that the constitution of the City was 
unique amongst municipalities and the result of centuries of 
evolution and development. It had become a Corporation by 
prescription and not by charter, although numerous charters 
had from time to time been granted to the City by Kings of 
England, the earliest one being that granted by the Conque ror 
about 1068. The title “ Lord Mayor ’ is evolutionary, and in 
official papers the head of the Corporation is still referred to as 
‘“Mayor.’’ The Lord Mayor is annually clected on Michaelmas 
Day and the Lord Mayor Elect must be presented for the 
Sovereign’s approval in accordance with the Charter of 1202. 
The Sovereign’s pleasure is now signified by the Lord Chancellor 
in the House of Lords. 

The speaker said that the Corporation discharges its functions 
through three assemblies: The Court of Aldermen, the Court 
of Common Council and Common Hall. The Court of Common 
Council had been the main governing body for the past two 
centuries. 

Turning to the work of the Corporation, Mr. Heap said it was 
one of the unique features of the Corporation that it functioned 
in three separate and distinct capacities, namely, as an Ancient 
Municipality drawing its moneys, called City’s cash, from the 
private estates of the Corporation; as Trustees of the Bridge 
House Estate; and as a modern local government authority 
exercising the functions normally conferred upon local authorities 
by statute and raising a rate to produce the funds necessary for 
so doing. 

One of the tasks with which the speaker had been particularly 
concerned was the making of a Declaratory Order covering 
approximately one-third of the City and made under the Town 
and Country Planning Act, 1944, together with the making of 
a number of compulsory purchase orders dependent thereon. 
Redevelopment of the devastated areas of the City was an 
urgent necessity, and progress was being made at a quicker 
rate than was sometimes thought. It was not so much the 
planning acts and the development plans which impeded progress 
as the general stringencies of the times. 

During the course of the afternoon 
officers were clected for the year 1952 : 
Mr. F. Scott-Miller, London County Council (Room 266 (B)), 
County Hall, London, S.E.1; Vice-Chairman, Mr. S. Holmes, 
Municipal Offices, Dale Street, Liverpool ; Honorary Secretary, 
Mr. J. D. Schooling, Worcestershire County Council, Shire Hall, 
Worcester ; Honorary Treasurer, Mr. E. Thomas, Town Hall, 
Reading. 


meeting, the following 
Chairman of the Society, 


At the December Couit meeting of the WorsHIPFUL COMPANY 
OF SOLICITORS OF THE City OF Lonpon, Mr. John Annan, 
Mr. John William Graham Crocker and Mr. Bernard John Sims 
were admitted to the Livery and Mr. George Charles Batchelor 
and Mr. Charles King Metcalfe were admitted to the Freedom 
of the company. 

AND Districr Law CLEkKs’ 
AssociATION held its first annual dinner at the Continental 
Hotel, Plymouth, on 12th December. The Lord Mayor of 
Plymouth, Ald. Randolph Baker, replying to the toast of ‘ The 
City of Plymouth,”’ proposed by the Association’s secretary, 
Mr. J. F. Endacott, hoped that it would not be long before the 
legal profession was housed in one precinct. As a result of 
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war-time destruction there were still far too many solicitors’ offices 
in private houses. Mr. Edwin Broad, President of the Incor- 
porated Law Society of Plymouth, promised that the society 
would do everything to promote the Association’s progress. 
Every solicitor in the city was interested in the Association and 
they would do what they could to assist with lectures and other 
activities. Mr. A. E. Bradford ee * Our Guests,’’ to which 
the Registrar of Plymouth, Mr. E. S. Dobell, replied. 


debated the 
habit of 


On 12th November the UNitep Law Socirtry 


following moot point: “John Smith was in the 
christening his lady friends—and they were many—Babs. At a 
certain address lived two sisters Mary and Margaret, aged 
twenty-one and twenty-three respectively, towards each of whom 
John’s conduct had been such that an offer of marriage would 
not have come as a complete surprise. One day, John wrote a 
letter to Mary, beginning “My — Babs’ couched in terms of 
complete surrender and containing an offer of marriage. The 
envelope was addressed to ‘ Miss Jones.’ The letter was opened 
by Margaret who, thinking that it was intended for her, wrote 
and accepted John. John at once pointed out the mistake, but 
the lady being of a mercenary turn of mind brings an action for 
breach of promise. Should the plaintiff succeed ?’’ The 
house voted for the affirmative by a majority of three. 

On 19th November the motion ‘‘ That the Conservative 
Farty is unfit to govern’’ was defeated by eleven votes. 

On 26th November the motion “ That this House advocates 
the establishment of a Public Defender ’’ was defeated by nine 
votes. 

On 3rd December the motion “ 
a narrow mind is a desirable possession ”’ 
votes. 


PRINCIPAL ARTICLES APPEARING IN VOL. 95 


29th September to 22nd December, 1951 
Lists of articles published earlier this year appear in the Interim Index (to 30th June) 
p. 612, ante (7th July to 22nd September) 
Accidents in Parks and Swimming Baths ; ‘s er 645 
Becoming an Agricultural Holding (Landlord and Tenant Note book) : kin 633 
Change of Investment: Tenant for Life’s Powers of Direction Kameay ancer’s ay 796 
Charities and Estate Duty (Taxation) : 777 
Charities and the Criminal Law ‘ a 775 
Charities and their Rates 770 
Civil Protection for “* Z’’ Reservists and Others . 614, 630, 650, 683 
Conditional Option to Break = andlord and Tenant Notebook) 704 
Consideration and Equiti ible Assignment of € hoses in Action : 
Control: More about the “* Widow's Charter "’ (Landlord and Tenant ene 
Control: Protection of Sub-tenants (Landlord and Tenant Notebook). . 
Costs in Relation to Charities (Costs) 
Covenants to Pay Income 
Criminal Capacity in Children 
Cruelty to Children 
Derequisitioning (Landlord and Tenant Notebook) 
Estoppel and Control (Landlord and Te nant Notebook) 
Extended Meaning of ‘* Widowhood ”’ in Testamentary Gifts (Conve yancer’s Diary). . 
Farewell the Tranquil Mind 
Fires Prevention (Metropolis) Act, 
Notebook) 
Furnished Dwellings : 
Furnished Lettings: The 
Notebook) ‘ 
Gifts to Non-existent Institutions : 
(Conveyancer’s Diary) ee 
Law of Property Act, 1925, s. 56 (Conveyancer’s Diary) 
Licensing Act, 1949 ; 
Moneylenders : Duty to “ Carry on’ ’ Business at Authorised Address 
New Tenancy of Shops: Fixing the Reasonable Rent (Landlord and Tenant Notebook) 
Nullity and the Status of Children (Conveyancer’s Diary) 
Payments in connection with Shares in Companies ww hether a or Income 
(Conveyancer’s Diary) ‘s : . 
Pedestrian Crossings Keg 
Practical Conveyancing e 
Procedure 629, 647, 665, 678, 691, 736, 779 
Registered Land : Rec tification of Register (Conveyancer’s Diary) 631 
Registration of Agreements for Leases 722 
Review of Recent Death Duty Decisions : 663, 677 
Rights of a Statutory Tenant's Tenant (Landlord and Tenant Notebook) ‘a R 797 
Rule in Allhusen v. Whittell (Couveyi mcer’s Diary) ‘ , 812 
Rules of Convenience (Conveyancer’s Diary) 703 
Safe Custody of Wills . 648 
Satisfaction (Conveyancer’s Diary) . . 3 ny) 7 < 
“ Signed by the Party to be Charged ”’ (Conveyancer’s Diary) .. 
Smithy an Agric ultural Holding (Landlord and Tenant — 
Solicitors in Local Government : 
Sport and Charity ; : 
Stamp Duty on Voluntary Conveyances (Conveya ancer’s Di: ry) 
Town and Country Planning: E nforcement Notices - ‘ 
Trustees and Allotments (Landlord and Tenant Notebook) 


That in the opinion ot this House 
was defeated by seven 





and at 
PAGE 


1774, and Subrogation (Landlord and “Tenant 
‘Successive Reductions (L andlord and Tenant Note book) 
Power to Extend Notice s to Quit (Landlord and Tenant 


Claims by Several Institutions Similz ais Named 


618 
616 
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